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Court of Appeals of the District of Columbia. 


Mortimer Du Perow, Appellant, 

vs. 

Leonard W. Groomes. 


a Supreme Court of the District of Columbia. 

At Law. No. 55537. 4 

Leonard W. Groomes, Plaintiff, 

vs. 

Mortimer Du Perow, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

l Affidavit. 

Filed February 27, 1913. 

In the Municipal Court of the District of Columbia. 

No. 55537. 

Leonard W. Groomes, Plaintiff, 

vs. 

Mortimer Du Perow, Defendant. 

Plaintiff: Leonard W. Groomes. 

Defendant: Mortimer Du Perow, The Stratford. 

Amount of debt: $152.22. 

Joseph D. Sullivan, Attorney for Plaintiff. 

District of Columbia, ss: 

I, Leonard W. Groomes, on oath say that I am the plaintiff in the 
above suit, and that I have a good cause of action against the de- 
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fendant Mortimer Du Perow, which is as follows: That I am a real 
estate broker engaged in business in the City of Washington, D. C., 
and on or about the 20th day of July, 1912, the defendant the 
owner of lot 813, in square 2595, in the District of Columbia, listed 
said lot with me for sale, at a price of $2.00 per square foot, and 
that I caused my sign to be erected upon said lot, showing that I had 
said property for sale; that on or about the 18th day of November, 
1912, I secured a purchaser for the said lot, interested him 
2 therein and quoted him the price of $2.00 per square foot 
at which price 1 was authorized to sell the same; that the said 
purchaser so secured desired to purchase the lot, and visited the 
defendant for the purpose of confirming the price quoted by me, and 
the defendant acting directly with said purcha-er whom I had 
found, sold him the said lot, at and for the sum of $2.00 per square 
foot, and transferred the said lot to him on the 7th day of January, 
1913, and that I was the procuring cause of said sale; that the usual' 
customary and reasonable compensation for making sale of real 
estate is the sum of 3% of the purchase price of the property, which 
in this case was the sum of live thousand and seventv-four dollars 
and that I am entitled to recover from the defendant the sum of 
one hundred and fifty-two dollars and twenty-two cents exclusive of 
all set offs and just grounds of defense. 

LEONARD W. GROOMES. 

Subscribed and sworn to before me this twenty-third dav of 
January, 1913. J 

r .. H. J. SAERS, 

Lseal.J Notary Public, D. C. 


Affidavit of Defense. 


on oath state that I am the defendant 
in the above entitled cause and that I have a good defense 
3 to the claim of the plaintiff, as stated in his particulars of 
demand and affidavit, which said defense is as follows • that 
I never employed the plaintiff or listed my property with him for 
sale; that 1 never authorized him or any other person to erect any 
sign or advertisement upon my lot; that the said plaintiff did not 

^ • | ^ • | , f ^ ^ ^ was not in anywise influ¬ 

ential in causing the sale of said lot. 

MORTIMER DU PEROW. 

Subscribed and sworn to before me this 5th day of February, A. 

r .. PHILIP F. LARNER, 

L SEAL -J Notary Public, D. C. 
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Certificate of Municipal Court on Appeal . 


Date. 

1913 


January 24th 

“ 25th 
“ 31st 
February 6th 

Date. 

1913 

February 6th 
11 8th 
“ 10th 
“ 12th 


15th 

17th 

« 

19th 


Proceedings. 

Plaintiff’s attorney—J. D. Sullivan. 

Defendant’s attorneys—Leckie, Cox & Kratz. 
Affidavit filed. Summons and copy issued return¬ 
able January 31—11 A. M. 

Summons returned “summoned as within directed”. 
Continued by defendant to February 6—11 A. M. 
Affidavit of defense filed. 

Proceedings. 

Continued by plaintiff to February 10—11 A. M. 
Subpoena and copy issued by plaintiff. 

Continued by defendant to February 12—11 A. M. 
Trial—witnesses sworn. 

Judgment for plaintiff for $152.22 with interest 
from date and costs. 

Appeal, notice of, filed. 

“ undertaking on, with U. S. Fidelity & 
Guaranty Co., surety, approved and filed. 
Appeal, record on, and papers filed with Clerk of 
Supreme Court, D. C. and notice of same sent to 
defendant’s attorneys. 


This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness the Honorable Judges of said Court this 19th day of 
February A. D. 1913. 

F. G. AUKAM, Clerk, 

By BLANCHE NEFF, 

Assistant Clerk . 

Costs paid by Plaintiff, $3.45. 

Costs paid by Defendant, $1.25. 


6 Memorandum. 

November 21, 1914.—Verdict for Plaintiff for $152.22. 
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Supreme Court of the District of Columbia. 

Saturday, December 12tb, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Before Judge Anderson. 

No. 55537. At Law. 

L. W. Groomes, Plaintiff, 
vs. 

Mortimer Du Perow, Deft. 

Upon consideration of the motion for a new trial filed herein, it 
is ordered that said motion he and the same is hereby overruled 
and judgment on verdict is ordered. Wherefore, it is considered, 
that the plaintiff herein recover of the defendant and the United 
States Fidelity & Guarantv Co., his surety the sum of One Hundred 
Fifty-two and 22/100 Dollars ($152.22) with interest from this date 
together with costs of suit to be taxed by the clerk and have execu¬ 
tion thereof. 

From the foregoing, the defendant by his attorney in open court, 
notes an appeal to the Court, of Appeals, whereupon, the penalty of 
a bond to operate as a Supersedeas, is hereby fixed in the sum of 
Three Hundred Dollars. 

^ Memoranda. 

January 2, 1915.—Supersedeas bond approved and filed. 

January 21, 1915.—Time to submit Bill of Exceptions extended 
to February 10, 1915. 


Assignment of Errors. 

Filed February 6, 1915. 

♦ * * * * * - * 

Now comes the defendant, Mortimer Du Perow, appellant, and 
assigns for review on appeal errors committed by the trial Court 
m the following particulars: 

1. In permitting the plaintiff to testify concerning the memo- 
randum which be claimed to have made at the time of his interview 
with the defendant. 

2. In refusing the sixth instruction asked bv the defendant 

3. In refusing the seventh instruction asked by the defendant 

LECKIE, COX & KRATZ, 

Attorneys for Defendant. 
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Designation of Record. 
Filed February 6, 1915. 


* 


* * * * 


* 


* 


The Clerk in preparing the transcript of record in the above en¬ 
titled cause will embody therein the following to wit: 

1. The bill of particulars and affidavit filed by the plaintiff. 

2. The affidavit of defense. . . n 

3. The transcript of record from the Municipal Court. 

4. The verdict. . , . . . . 

5. Order overruling motion for new trial; judgment on verdict, 

notation of appeal in open court by defendant; fixing of supersedeas 


bond on appeal. 

6. Note of approval and filing of appeal bond. # 

7. Memorandum of submission of bill of exceptions and signing 
of bill of exceptions. (Copy of bill of exceptions which was signed 

in duplicate to be filed in Court of Appeals.) 

8. Memorandum of order or orders, if any, extending time for 

filing transcript of record. 

9. Assignment of errors, and this designation. 

LECKIE, COX & KRATZ, 

Attorneys for Defendant. 


Copy 

1915 


of foregoing designation received this 3rd day of February, 

JOSEPH D. SULLIVAN, 

Attorney for Plaintiff. 


8 Supreme Court of the District of Columbia. 

Monday, February 8th, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Stafford, 
presiding. 

******* 

Before Justice Anderson. 

Come now the parties hereto by their respective attorneys of 
record* whereupon, the defendant’s said attorney submits to the 
Court the Bill of Exceptions taken at the trial of this cause, and 
prays that the same be signed and made of record, nunc pro tunc, 
which is now hereby accordingly done. 
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9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John P. A oune. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
8, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 55537 at Law, wherein 
Leonard W. Groomes is Plaintiff and Mortimer Pu Perow is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at tbe City of Washington, in said District, 
this 12th day of February, 1915. 

[Seal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, Clerk. 


10 In the Supreme Court of the District of Columbia. 

Law. No. 55,537. 

Leonard W. Groomes, Plaintiff, 

vs. 

Mortimer Du Perow, Defendant. 

Bill of Exceptions. , 

Be it remembered that the above-entitled cause came on for trial 
before Mr. Justice Anderson and a jury on November 20, 1914. 
Present on behalf of the plaintiff, Joseph D. Sullivan, Esquire. 
Present on behalf of the defendant, Joseph T. Shener, Esquire. 

Thereupon, the plaintiff, by the witnesses hereafter named, gave 
evidence tending to prove as follows: ’ 8 

his T o h wn P hcbnlf' w!u“ W - Groome \being called as a witness in 
bis cm n behalf, testified in substance, that he has has been engaged 

in the real estate business in the District of Columbia for ten or 

eleven years, and that his office, at the time of the transact on i ? n 

question, was at 1413 H Street, N. W. He first met the defendant 

in the latter s store about the middle of July, 1912. He went to 

f®water nShat had h 'Tr*' ° f Th ° maS Soraerville concerning 
a water pipe that had been disconnected at 727 13th Street back 

of which Mr. Somerville had a stable. He had been informed that 

bad d . e / en,]al \ t was connected with the property on 13th Street and 
had the matter ,n charge, and went to see if temporary arrant 
menu about using the water connection on 13th Street could be 
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made until the new sewer could be put in. Witness told Du Perow 
the purpose of his coming to see him, and defendant told 

11 witness he had nothing to do with the property on 13th Street 
and knew nothing about it. Witness handed defendant his 

card, who, after looking at the card, said, “I see you are in the real 
estate business, and added that he had a lot on 18th Street that he 
would like to sell. Plaintiff asked the'details about the lot and de¬ 
fendant told him that the lot was 42 feet and fraction on 16th 
Street 69 on one line and 57 on the other line; that it contained 
2,520 or 2,530 square feet and that he wanted two dollars a square 
foot for it. The defendant stated that the lot would have to be sold 
for cash as he wanted to get the money out of it. The witness 
suggested that he should put up a sign on the lot to sell it, and 
asked the defendant if he might put a sign on it and he said, “Yes, 
you can put a sign on it.” Plaintiff and defendant talked generally 
about the property, and defendant followed plaintiff out of his door 
on Tenth Street. About the last thing he told plaintiff was to sell 
the lot for cash. At this point the following occurred: 

Q. At the time you had this interview with him and he author¬ 
ized you to make a sale of this lot, did you make any memorandum 
concerning the lot? A. I did, sir. 

Q. On what did you make the memorandum? A. On his letter¬ 
head. 

Mr. Sherier : I object to this. Surely he cannot show any memo¬ 
randum he made. 

Mr. Sullivan : He is not showing any. I asked him if he made 
one. 

The Court: Ask him what he made it on? 

The Witness: On Mr. Du Perow’s letterhead. 

12 By Mr. Sullivan: 

Q. How did you get Mr. Du Perow’s letterhead? - 

Mr. Sherier: I renew my objection. This matter certainly has 
no relevancy here. At the previous trial of this case the quetsion 
of this memorandum was gone into; it was objected to, and the 
Court of Appeals reversed this case because that memorandum was 
allowed to go in. 

The Court: He is not offering the memorandum. He has asked 
him if he made a memorandum and upon what he made it. The 
witness said he made it upon the letterhead of the defendant. Now 
the question is: where did he get it? 1 think to that point it is 
proper. 

Mr. Sherier: Your Honor will allow me an exception. 

The Court: Yes. 

By Mr. Sullivan : 

Q. Where did you get the letterhead of the defendant on which 
this memorandum was made? A. Mr. Du Perow and I had walked 
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up to the book-keeper’s desk, which was down in that corner of the 
room, a little narrow partitioned-off place. It was given to me there. 

The Court: Did you make the memorandum in the presence of 
the defendant? 

By Mr. Sullivan: 

Q. Yes, did you you make that memorandum in the presence 
of the defendant? A. I did, sir. 

Q. Have you that memorandum? A. I have, sir. 

Q. At that time was there any talk with Mr. Du Perow relating 
to some specific proposition for the sale or exchange of this 

13 16th Street lot? A. Yes sir. 

Q. What was that? A. I told him that Mr. Somerville 
had a house and lot—that is the house being on the lot—on Clifton 
Street; that he might be willing to give him that house and the lot 
on which the house stood for his lot. Both properties were clear of 
encumbrance and Mr. Somerville wanted to buy a lot on 16th 
Street. 

Q. What was his answer to that proposition? A. He said he 
would not consider any proposition to exchange it for a house and 
lot, as he had no use for one. He said he would sell it for cash at 
$2.00 a square foot.. 

Q, Do you recall any conversation you had with him on that oc¬ 
casion? A. Yes sir. When he was about as far as from that corner 
to this corner here,- 

Mr. Sherrier: I do not see the relevancy of that? 

The Court: What has that to do with the case? 

Mr. Sherrier: 1 understand that your Honor will allow me an 
exception to all of the testimony with respect to that memorandum. 
I want to reserve that point 

The Court: Yes. 

14 The plaintiff put a sign on the lot shortly after Du Perow 
gave it to him. Some time afterwards he was endeavoring to 

sell certain other property on Harvard Street to Ernest N. Jansen; 
that the property the plaintiff had shown Jansen did not suit him; 
he returned the keys to it and the plaintiff on that occasion called 
Jansen’s attention to the defendant’s lot. He took him into the plat- 
room and drew a diagram of defendant’s lot showing its shape and 
how a house could be built on that lot, and gave it to Jansen. Jan¬ 
sen took this diagram away with him and said he would let witness 
hear from him. The witness told Jansen he thought the lot was one 
of the most desirable lots on 16th Street, owing to the fact that it 
was not very deep; that he would have plenty of room to build 
as he would have a parking on 16th Street and could build right 
out to the line; that he would have a view down 16th Street from his 
second and third story windows. Jansen seemed to be quite a 
bit interested in the lot. They loked at at the surrounding 
property on the plat books. W itness wanted to take Jansen out 
to see the lot but he said he preferred to go himself. The lot con- 
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tains 2,537 square feet. The plaintiff claims $152.20, as a com¬ 
mission for the sale at $2.00 per foot, which was the price at which 
it was sold. The witness called Jansen’s attention to this lot after 
he came back with the keys to the Harvard Street house, and said he 
was not very much interested in it. On cross-examination, the 
plaintiff testified that he did not know of defendant’s lot until he 
called at the latter’s store in connection with the Somerville 

15 matter in July, 1912. The witness told the defendant that 
Somerville was looking for a lot on 16th Street on which to 

erect a home; that lie wanted to build a larger house and witness 
thought that this lot might suit Somerville. The plaintiff did not 
recall that at the previous trial he testified that he told Du Perow 
at the time they talked about the lot that Somerville, who had asked 
the plaintiff to go see the defendant about the sewer, would give 
defendant a house and lot ciear lor his lot. He would not deny 
that he so testified at the previous trial. In saying that lie, of 
course, meant that it would liave to be done with Somerville’s ap¬ 
proval. Mr. Somerville did not know anything about the trans¬ 
action and witness had no authority to go there and offer Mr. 
Somerville’s property without the consent of Mr. Somerville. He 
told Mr. Du Perow that Somerville had a house and lot on Clifton 
Street that was clear, and that he would probably give it to him clear 
for it. Mr. Jamen called on him early in November. Jansen did 
not call the lot in question to the attention of the plaintiff. Witness 
brought the lot to his attention. Witness introduced Jansen to 
Sears, but does not recall whether at that interview or not, and 
told Sears that Jansen was interested in some property and to try to 
sell him something. Jansen came to see witness several times but 
he cannot recall definitely whether he saw Jansen again after this 
interview, in relation to the lot. The witness did not notify the 
defendant that he was negotiating with Jansen, and di not give 
Jansen Du Perow’s name as owner of the property. They 

16 never gave those facts out. They never notified owners, 
especially when they have a sign upon the property and 

authority to sell it. Jansen never made the plaintiff any offer on 
this property, he was never able to get Jansen to terms; he could 
see that Jansen was interested in the lot and yet he could not get an 
offer out of him. The witness did not know that there were any 
negotiations between Jansen and Du Perow until after the sale of 
the lot. The witness first learned that the lot was sold some time in 
January, about the first part. The witness had for sale the Somer¬ 
ville house, about which he spoke to the defendant at the time of 
their interview. 

Harry J. Sears, a witness called on behalf of the plaintiff, testi¬ 
fied substantially as follows: 

He has been a real estate salesman for about twelve years and was 
employed by the plaintiff in the Fall of 1912; the defendant’s lot 
was first called to his attention by Groomes who came into the office 
with a description of the lot and told the witness that the defendant 

2—2787a 
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wanted to sell it. The witness listed the lot on the book kept by the 
plaintiff for that purpose. The entry was made about the middle 
of July, 1912. The witness met Ernest N. Jansen on November 
18, 1912. He was introduced to him by Groomes in the latter's 
office. Jansen had at that time one of Groomes’ cards with a plat 
of this lot on it, and Groomes was explaining to him how he could 
build a bouse on the lot, put a bay-window on it, and have a view 
down 16th Street from the bay-window. Jansen told Groomes that 
he was familiar with the location; that he had a friend living in 
the neighborhood and that he had noticed Groomes’ sign on the lot; 
also that he would be glad to look at it and would come into see 
him. The witness had his machine in front of the office at 

17 that time and offered to take Jansen to see the lot, but he 
declined to go saying that he was familiar with the location 

and everything of that kind, and would look at the lot. The wit¬ 
ness and plaintiff put a sign on the lot about a week after it was 
listed for sale. Witness called on Jansen several times but never 
caught him at home, and left his card at his house. That he called 
on Jansen about three times in ten days. He then called on him at 
the State, War & Navy Department about the 25th of November, 
1912. There were half a dozen people in the same room. He asked 
Jansen about the lot and Jansen said he was not further interested 
in the lot and that if he wanted to see the witness about it he would 
call at the office to see him. The witness did not see Du Perow about 
the lot until after the lot had been sold and the deed had gone on 
record. He told Du Perow that he saw the lot had been sold to the 
man the plaintiff had interested in it and Du Perow said ■ “I know 
nothing about that.” “I sold the man the lot for $2.00 a square 
foot and saved the commission on it.” The usual commission on 
sales of this kind is 3%. The deed to the lot was placed on record 
on the 7th of January, 1913. 

On cross-examination, the witness testified that he met Jansen in 
the plaintiffs office in No\ember, and that Jansen said he was fa¬ 
miliar with the lot and had looked at it himself. After Groomes had 
introduced Jansen to the witness, Groomes explained that Jansen 
was interested in the property and told the witness to take the mat¬ 
ter up with him and try to sell him something. He called at Jan¬ 
sen’s home on several occasions but failed to see him. He knew 
where Jansen worked and had no difficulty in locating him at the 
Navy Department. Jansen told him when he called at the Navy 
Department, that he had no further interest in the lot* and 

18 the witness thereupon submitted some other properties' five 
or six houses, which properties ranged in value from fifteen 

to twenty thousand dollars and the commission that the witness 
would receive on a sale of any of these properties would be much 
greater than on a sale of the defendant’s lot. The witness did not see 
Jansen after this interview because Jansen told him he would 
rather he would not call at the Navy Department. Jansen promised 
he would come to the office, but he did not do so. The witness 
never went back to the Navy Department to see Jansen, nor to his 
home. The witness works on a commission basis and would receive a 




11 


MORTIMER DU PEROW VS. LEONARD W. GROOMES. 

portion of any commission earned on the sale of the defendant s 
lot. He never got an offer from Jansen for the defendant s lot, 
was never able to bring him to terms; he had nothing to do with the 
negotiations between Jansen and Du Perow, was not present at any 
of them, and did not know that any negotiations were going on. He 
had nothing to do with the final negotiations which resulted in the 
sale of this lot. On redirect examination witness stated that Jan¬ 
sen told him it was embarrassing to him for witness to call at the 
Navy Department and talk business there—they were all in one 
room. “I would rather you wouldn’t call, but I will be glad to 
come up to vour office inside the next day or two and talk about 

those matters.” 

The plaintiff at this point announced the close of his case and 
counsel for the defendant asked the Court to direct a verdict in 
favor of the defendant on the ground that the evidence failed to 
show that the plaintiff was the immediate and efficient cause of the 

sale of the defendant’s lot to Jansen. 

The motion was overruled by the Court, to which the 
19 defendant duly excepted and said exception was then and 
there entered upon the minutes of the Court. 

Thereupon, the defendant gave evidence tending to prove as 
follows: 

Ernest N. Jansen, a witness called on behalf of the defendant, 
testified that be acted as the a^ent of Mrs. Jansen in the purchase 
of the defendant’s lot. The lot first came to the attention of the 
witness in April or May. 1912, he thought it wa« in April. He was 
looking for a lot on which to build a bouse; that he had roamed 
about various sections of the city especially in the section in which 
this lot was located, as he wanted to get a lot near where his wife’s 
sisters lived on Girard Street. This particular lot struck his fancy 
as a suitable lot. When he first saw the lot there were no signs on 
it. He saw the lot at various times during the summer. He went up 
there to look at it. He was interested in it and had talked with Mrs. 
Jansen about having a house located on that particular lot. Some 
time later in the summer, he saw the sign of Boss & Phelps on the 
lot, later he saw the sign of the plaintiff on the lot. He had had 
the lot in mind and had been looking at it from April up to that 
time. He had looked at a house that Groomes had for sale on Har¬ 
vard Street but eventually concluded that he did not want that 
house and returned the keys. At the time he returned the keys to the 
Harvard Street house, he asked the plaintiff what he thought of the 
lot on 16th near Irving St.? Groomes said he thought it was a 
splendid lot and showed him the lot on the plat book. He gave the 
dimensions of the lot and the number of square feet it contained, 
also the price, $2.00 a square foot; also that he thought the witness 
could build a nice house on the lot,—that witness could build 
20 a house 25 feet wide and have 15 feet on the side. Groomes 
did not call the lot to the attention of the witness, but the 
witness mentioned the lot to Mr. Groomes. After that interview the 
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witness could not remember that Groomes did anything at all to 
interest him in the lot. He did not see Groomes after that time. 
Sears came to the witness’ office and asked if he could talk to the 
witness about some properties that Groomes had for sale. The wit¬ 
ness was embarrassed because he d’d not like to talk business during 
Government office hours, and said he did not care to know anything 
about the properties. The properties Sears spoke to him about were 
houses worth from ten thousand dollars and up in various localities. 
He gave the witness a list of the houses. The witness did not remem¬ 
ber that Sears said anything to him at this time about the lot of the 
defendant. After the interview with Sears in the Navy Department, 
Sears did not approach the witness again or take anv steps from 
that time on to sell defendant’s lot to the witness. Neither Groomes 
nor Sears did anything to put the witness in touch with Du Perow. 
He got the name of the owner of the propertv from the Surveyor’s 
office. The witness was in the city from the time of his first inter¬ 
view with Groomes until he purchased the lot. He thought he was 
at his office every day. There was nothing to prevent Groomes or 
Sears from reaching +he witness if thev wanted to. 

On cross-examination, the witness testified as follows: 

The witness was interested in the lot when he first saw the signs 
of Boss & Phelps and Groomes upon it. but did not inquire of Boss 
& PtVns about the lot. He did not inouire of either Boss 
21 and Phelps or Groomes as to who the owner was or whether 
it was for sale, or upon what terms it could be purchased. 
He vas interested at that time in the Harvard Street house, and his 
mind was uncertain as to whether or not he should buy the Har¬ 
vard Street house. When he returned the keys to the Harvard 
Street house, he discussed with Groomes the adaptability of the lot 
in question for building the kind of house the witness wanted 
Groomes showed him a plat on the back of a postal. He did not 
ask Groomes the name of the owner of the lot, although he thought 
he would be interested in the lot at that time. He told Sears when 
the latter called at the Navy Department, he was embarrassed and 
he did not want to discuss business matters with him at the time and 
that, I might come in to see you some time.” Owing to his em¬ 
barrassment witness did not pay strict attention to what Sears said. 
He went to the District Building or Surveyor’s office because he was 
\er\ much interested in the lot and wanted to know all about it 
He wanted to see the original plat with the surroundings and fa¬ 
miliarize himself with the lot. He thought his visit to the Surveyor’s 

bSVThw th f " liddle . of Member, might have been within the 

Lp , ‘ n of , No ' fi en > ber T °r a little later. Does not think it was 
a. late as December first. Tt was about seven davs after he got the 

hnilJht™ Mr ' Gr00m p-, r . old b's architect early in December about 
bull din , &- soon as he had settled on buying the lot 

He thought it might be said that he practically determined to buv 
this lot when he was at the Surveyor’s office. He went to see the 
owner because the agent and owner do not always have the tame 
price and that possibly he could get a better pr^ from the owner. 
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His idea was to to go back to the agent and deal with him. 

‘22 He did not tell the defendant directly when he called upon 
him, that he had been to see Groomes about the property. 
He asked the defendant if he was willing to sell the lot and lie said 
if he got the price he would. He then was told that the price was 
$2.00 a foot. He told the defendant he might make an offer for 
the lot, also that later on he might go back to see the defendants 
agent about it, to which the defendant answered that he had no 
agent. The witness then told the deefndant that there were two 
signs upon the lot, to which the defendant replied that none of them 
were authorized by him. He felt that under the circumstances if lie 
went back to the agent he would be dealing with an unauthorized 
agent. He did not remember telling the defendant that Groomes 
had offered to sell the lot to him for $2.00 a foot. Witness told 
defendant that there were two signs on the lot, one by Boss & Phelps 
and one by Groomes. He paid $2.00 a foot for the lot. 

The defendant, Mortimer Du Perow, being called as a witness 
in his own behalf, testified substantially as follows: 

He had owned the lot in question for seven or eight years or 
more. He never placed the lot in the hands of the plaintiff for sale, 
never authorized him nor any other agent to put a sign upon it. He 
had not looked at the lot for three or four years before it was sold 
and did not know that there were any signs on it. He had no recol¬ 
lection of Groomes ever coming into his place of business or speaking 
to him about this lot. He did remember some one coming to bis 
place and speaking to him about the exchange of this lot in 
23 question for a house on Clifton Street. Remembers calculat¬ 
ing cost of his lot against the house he wanted to trade. They 
were both to be traded clear. Cannot recollect who it was that 
called to see him about that lot. Jansen came to see him three 
weeks or so before Christmas, 1912. He did not tell the defendant 
that Groomes had a sign on the lot. He asked him, if ne remembers 
it, if the defendant had any agent and was told no. The plaintiff 
never notified the witness that he was negotiating with Jansen, and 
the plaintiff took no part in the negotiations between the defendant 
and Jansen. As far as the witness could recollect he had never seen 
or heard of Groomer until after the lot was sold. 

On cross-examination, he testified that his recollection was pretty 
strong about the interview in which the Clifton Street house was 
mentioned. He does not know whom it was with, but he gave whom¬ 
ever he was talking with a description of the 16th Street lot. The 
witness was handed a paper and was asked whether or not that was 
his letterhead. He stated that it was his letterhead but it was not 
his writing. He was then asked if it were not possible that when 
Groomes called upon him in July, that he authorized Groomes to 
sell the lot and gave him this piece of paper in order that Groomes 
should take down the dimensions of the lot.. Witness did not think 
so because he had made up his mind to sell that lot without interview¬ 
ing any real estate agents, for the reason that the lot was unencum¬ 
bered. There were no legal formalities to go through with and there 
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was no reason why he should pay a commission. All a man had to 
do was sign papers. Inquiries were being made of him about one in 
every six weeks about the price of this lot, and these inquiries kept 
coming. He was asked if he had not testified at that 
24 prior trial that he had forgotten he owned this lot, and re¬ 
plied he bought it and probably had forgotten that he owned 
it, previous to the time he made up his mind to sell it. lie stated 
at the former trial that he bought it, never went near it, and had for¬ 
gotten that he owned it. Up to three or four years ago he had paid 
little attention to the lot, but about that time the inquiries began 
to come in from different sources as to the price of the property. He 
began to get inquiries about the time the 16th Street property became 
valuable. He did not know that anvbodv had a sign on the lot and 
had no interview with Boss & Phelps. Jansen did not tell defendant 
that Groomes had a sign on the lot, he simply asked the defendant 
if he had an a°ent nr, d he told him no ITe did not advertUe the lot 
for sale, but was willing to sell it for $2.00 a foot. All he wanted to 

do was to let the man come and he would sign the papers and take 
the money. 


Counsel then announced the clo« e of the case. The defendant 

icreupon renewed his motion to direct the jury to return verdict 
in his fa\ or, which motion was overruled and exception noted. 

Thereupon the following instructions for the defendant was re¬ 
fused bv the Court and exception dulv noted. 

VT. “The iurv are instructed that upon the whole evidence their 
verdict rrmst be for the defendant.” 

^ ^ I ft h e iurv find from the evidence that Oroomes was em- 

ploved hv Dn Pe-ow to sell the lot in question, then it was his dutv 
as the detem ant’s agent to observe and practice the utmost good 
faith towards Du Perow in all his negotiations and not to conceal 
from the defendant any material fact or circumstance which might 
injuriously affect the rights or interests of the defendant; and if you 
further find from the evidence that Groomes was at the time in ques¬ 
tion endeavoring to sell Jansen more expensive property from which 
he would receive a larger commission, and for that reason 
25 concealed from Du Perow the fact that Jansen was a pros- 
pective purchaser then Groomes is not entitled to recover in 
tins case and your verdict must be for the defendant.” 

,, ^ ierei, P on the Court granted the following instructions for 
the defendant: 

I. The jury are instructed that the burden is upon the plaintiff 
to prove his case by the preponderance of all the evidence, and if 
he fails to prove his case by the weight of the evidence then your 
verdict should be for the defendant. J 

H “The jury are instructed that the mere fact that the plaintiff 
may have found a person ready and willing to buy the property, and 
who did subsequently purchase it from the defendant, impo'i no 
liability upon the defendant to pay commissions, unless you further 
find from the evidence that the plaintiff was employed by the defend¬ 
ant to sell the property. 
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III. “The jury are instructed that to entitle the plaintiff to re¬ 
cover in this case he must prove by the preponderance of the evi¬ 
dence that he was authorized by the defendant to sell this lot, and 
that the means employed by him or his efforts were the immediate 
and efficient cause of the sale resulting from his bringing the parties 




together/ , t , 

IV. “The jury instructed that even if you should find from the 

evidence that the plaintiff was employed by the defendant and at¬ 
tempted to sell the property in question to Jansen*, yei if you further 
find that the plaintiff did" not bring the defendant and Jansen to¬ 
gether, but abandoned the deal or relinquished his effort to do so 
before they got together and made the purchase and sale, he would 

not be entitled to recover.” . . . 

V. “The jury are instructed that in determining the credibility 

of any witness and the weight to be given to his testimony, you may 
consider the interest, if any shown, which he may have in the result 
of the trial, the probability of the truthfulness of his testimony, 
and all the other things which ordinarily affect the truthfulness of 
evidence; but the degree of credit to be given to each and all of the 
witnesses is a question for the jury alone and not for the Court. 


And thereupon the Court charged the jury as follows: 

26 The Court (Mr. Justice Anderson): 

Gentlemen of the jury, you are instructed that the burden 
is upon the plaintiff to prove his case by the preponderance of all 
the evidence. If he fails to so prove his case by the weight of the 
evidence then your verdict would be for the defendant. On the 
other hand, if he does satisfy you, by a preponderance of the evi¬ 
dence, or the weight of the evidence, that he makes out his case, 

then your verdict must be for the plaintiff. . 

The plaintiff brings his suit here to recover his commissions, or 
what he claims he is entitled to as commission, as a real estate 
broker, in the sale of this particular property. He avers that the 
property was sold for $5,074, and that he, as a real estate broker, is 
entitled" to the usual commission of three per cent, or $lo2 .11, 
which is 3 per cent of $5,074, for which the property was sold. 

Now, the question here is whether the plaintiff was the inducing 
cause of this sale; whether he was authorized by the defendant to 
sell his property, and whether it was sold through his influence and 
through his activity. You are therefore instructed that the mere 
fact that the plaintiff might have found a person ready and willing 
to buy the property and who did subsequently purchase it from the 
defendant, imposes no liability upon the defendant to pay commis¬ 
sions, unless you further find from the evidence that the plaintiff 
was employed by the defendant to sell the property. 

To entitle the plaintiff to recover in this case he must prove by 
the preponderance of the evidence that he was authorized by the 
defendant to sell this lot, and that the means employed by him, or 
his efforts, were the immediate and efficient cause of the sale re¬ 
sulting from his bringing the parties together. 
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Even if you should find from the evidence that the plaintiff was 
employed by the defendant and attempted to sell the property in 
question to Jansen, yet if you further find that the plaintiff did 
not bring the defendant and Jansen together, but abandoned the deal 
or relinquished his effort to do so before they got together and made 
the purchase and sale, he would not be entitled to recover. That 
means that he parted company with the matter. That is what is 
meant by “abandoning or relinquishing his interest in the matter ” 

On the other hand you are instructed that if you find from a 
fair preponderance of the evidence that the defendant, Du Perow 
authorized the defendant, Groome, to find a purchaser for his 
lot, and that Groomes, either through his sign or by his 
n r) 1Ilte me\\ and talk with Jansen was the cause of bringing 
Du Perow and Jansen together and the purchase resulted directly 
therefrom, then you should find for the plaintiff, even though the 
sale was effected without Groomes taking any part in the negotia- 

.mother word as to the matter of weighing the evidence. The 
Gourt instructs you that in determining the credibility of any wit¬ 
ness and the weight to be given to Ins testimony you may consider 
the interest, if any shown, which he may have in the result of the 
trial; the probability of the truthfulness of his testimony, and all 
the other things which ordinarily affect the truthfulness of evidence 
But the degree oi credit to be given to each and all of the witnesses 
is a question for the jury alone and not for the Court. 

Wiih these instructions, gentlemen, you may retire; you may 
select one of your number as foreman, to report your verdict to the 


r>e it remembered that each of the separate and several excep¬ 
tions taken by counsel for the defendant as hereinbefore set forth 
was taken by said counsel then and there before the jury retired 
and each of said exceptions was then and there separately and 
severally entered upon the minutes of the Justice presiding at the 
trial and counsel for the defendant then and there praved the 
Court and now prays the Court to sign and seal this bill of except 
tions in which is accurately set forth said exceptions and the sub¬ 
stance of all the evidence given at the trial, and at the request of 
said counsel the same is accordingly signed and sealed and made a 
part of the record in this cause tfiis 8th day of Februarv, 1915 

I HOS. N. ANDERSON, Justice. 


28 Settled by counsel, Feb. 8, 1915. 

LECKTE, COX & KRATZ, 

Attorneys for Defendant. 
JOSEPH D. SULLIVAN, 

Attorney for Plaintiff. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2787. Mortimer Du Perow\ appellant, vs. Leonard W. Groomes 
Court of Appeals, District of Columbia. Filed Feb. 15, 19L5 Henrv 
W. Hodges, clerk. ' ^ 
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IN THE 

Court of Ajjprala.BtBtrtrt of Columbia 


No. 2787. 


Mortimer Du Perow, Appellant, 

vs. 

Leonard W. Groomes, Appellee. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This appeal is from a judgment of the Supreme Court 
of the District of Columbia in an action by the appellee, 
hereinafter called the plaintiff, against the appellant, here¬ 
inafter called the defendant, to recover a commission for 
the sale of real estate. 

The contention of the plaintiff was that he had been em¬ 
ployed by the defendant to sell his property and did sell 
the same to one Jansen. The defendant denied that he had 
employed the plaintiff to sell the property in question or that 


the plaintiff had anything to do with the sale of said prop¬ 
erty to Jansen. 

The plaintiff to support his contention introduced evi¬ 
dence tending to show that he was engaged in the real estate 
business in this District in July, 1912; that about the middle 
of that month, at the request of Thomas Somerville, he 
called at the defendant's place of business, regarding a 
water pipe that had been disconnected at 727 Thirteenth 
Street, N. W. (R., p. 6) (property about which the defend¬ 
ant knew absolutely nothing and in which he had no inter¬ 
est whatever) (R., p. 7) ; that while there he presented his 
card to the defendant, who stated that he had a lot on Six¬ 
teenth Street he would like to sell; that thereupon defend¬ 
ant gave him a detailed description of the lot; advised him 
that he wanted $2.00 cash a square foot for the property 
and told him he could put a sign on the lot; that he made 
a memorandum concerning the lot on the letterhead of the 
defendant and in his presence, which memorandum was 
in his possession at the time he testified (R., pp. 7-8) ; that 
he informed the defendant that Somerville was looking for 
a lot on Sixteenth Street on which to erect a home; and 
that he, Somerville, had a house and lot on Clifton Street 
that was clear, which he would give to the defendant clear 
for his lot; that Somerville knew nothing about the trans¬ 
action and that the plaintiff, in making that statement, meant 
the deal would have to be approved by Somerville (R., p. 
9). Somerville was not called as a witness. 

The defendant denied that he had ever placed the lot 
in plaintiff’s hands for sale, or that he had authorized plain¬ 
tiff to put a “for sale” sign on the lot; that he had not 
looked at the lot for three or four years and did not know 
there were any signs on it ; that he remembered someone 
calling to see him about the exchange of his lot for a house 
on Clifton Street, but while not able to recall who the party 



was, remembered that he gave him a description of his lot 
(R., p. 13) ; that the plaintiff did not sell the property to 
Jansen. 

The evidence, it will be seen, was conflicting upon most of 
the essential features of the case. Obviously, therefore, 
the slightest reference by one of the parties to the existence 
of any memorandum or record of what occurred, would be 
likely to have great weight with the jury in determining 
which of the parties had correctly stated the facts. 

ARGUMENT. 

First Assignment—Admission of Evidence. 

It was essential to the plaintiff’s right to recover that he 
establish the fact of his employment. He was the only wit¬ 
ness to that fact. He testified of his own independent recol¬ 
lection and no suggestion was made that he needed any¬ 
thing to aid or refresh his memory. 

In the previous trial of this case the plaintiff was permit¬ 
ted over the objection of the defendant to introduce in evi¬ 
dence the above mentioned memorandum. On appeal this 
court held the memorandum inadmissible and reversed the 
judgment of the court below on that point alone. Du Perow 
vs. Groomes, 42 App. D. C., 287-290. 

The plaintiff admits that he was endeavoring to induce 
the defendant to trade his lot to Somerville for the house 
on Clifton Street; that Somerville was anxious to secure a 
lot on Sixteenth Street and would trade his Clifton Street 
property clear for defendant’s lot; and that before plaintiff 
could close the deal he would have to procure the approval 
of Somerville, who knew nothing about the transaction. Did 
this memorandum have anything to do with the alleged con¬ 
tract between the parties, or was it made simply to give 
Somerville a description of the defendant’s lot? 



Although the plaintiff did not introduce the memorandum 
itself in the present case, he was allowed to detail all the 
facts in relation thereto, and concluded by telling the jury 
that he then had the memorandum in his possession. If the 
memorandum was not competent evidence, the testimony 
of the plaintiff as to the circumstances under which he 
made it, or as to its existence, would seem to be equally 
objectionable. In a situation of this kind, where more than 
two years have elapsed since the happening of the fact to 
be proved, and the decision of the controversy depends 
largely upon the accuracy of the memories of the parties, 
would not the admission of such evidence tend to lead the 
jury to believe that the plaintiff s testimony was more likely 
to be accurate than that of the defendant who made no such 
memorandum ? 

The decisions of this Court upon the question, and par¬ 
ticularly the previous decision in this case, are to the effect 
that such testimony is inadmissible, and yet in the teeth 
of these decisions the plaintiff was allowed to testify as 
shown abo\e. Thus, it would seem, the plaintiff was per¬ 
mitted to accomplish by indirection that which this Court 
has frequently said could not be directly done. Can there 
be any real difference, so far as the jury is concerned, be¬ 
tween admitting this testimony and allowing the memo¬ 
randum itself to be introduced? The admission of this tes¬ 
timony is believed to be clearly in violation of the decisions 
of this Court. 

Third Assignment—Good Faith. 

The defendant contends that the Court erred in refus¬ 
ing his seventh instruction, which was as follows: 

If the jury find from the evidence that Groomes 
was employed by Du Perow to sell the lot in question, 
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then it was his duty as the defendant s agent to ob¬ 
serve and practice the utmost good faith towards Du 
Perow in all his negotiations and not to conceal from 
the defendant any material fact or circumstance which 
might affect the rights or interests of the defendant; 
and if you further find from the evidence that Groomes 
was at the time in question endeavoring to sell Jansen 
more expensive property from which he would re¬ 
ceive a larger commission, and for that reason con¬ 
cealed from Du Perow the fact that Jansen was a pros¬ 
pective purchaser, then Groomes is not entitled to re¬ 
cover in this case and your verdict must be for the 
defendant.” 

The testimony upon which the defendant claims he was 
entitled to have this request granted is that of the witness, 
Jansen. Sears was the agent of the plaintiff and was di¬ 
rected by him to see Jansen and try to sell him something. 
This was after Jansen had called at the plaintiff s office and 
inquired about the defendant’s lot. Sears went to the Navy 
Department, where Jansen was employed, and submitted 
to him for sale other properties, ranging in value from 
fifteen to twenty thousand dollars (R., p. 10). Upon a 
sale of any of these properties the plaintiff, as well as 
Sears, who worked upon a commission basis, would re¬ 
ceive a much larger commission than upon a sale of the 
defendant’s lot. Sears never went back to see Jansen (R., 
p 10) Jansen denied that Sears mentioned the defend¬ 
ant’s lot on the occasion of his visit to the Navy Depart¬ 
ment (R., p. 12). He gave Jansen a list of houses he had 
for sale, which did not include defendant’s lot (R., p. 12). 
Both Groomes and Sears knew that Jansen was interested 
in the defendant’s lot (R., pp. 8-10). If the testimony of 
Jansen is true, then the plaintiff did not practice the egree 
of good faith he was called upon to exercise in the dis¬ 
charge of his duty as the defendant’s agent. By calling 



upon Jansen, and endeavoring to sell him other properties 
of greater value than the defendant’s lot, and on a sale of 
which the plaintiff and his agent would receive larger com¬ 
missions, these other properties were placed by the plaintiff 
in competition with the defendant’s lot. Knowing that 
Jansen was interested in this property it would seem to 
have been the plain duty of the plaintiff to first exhaust his 
efforts to sell him the defendant’s lot, and not until Jansen 
had determined not to buy the lot, ought the plaintiff to 
have made any effort to sell him the other properties. It 
has been repeatedly held that the principal bargains for the 
disinterested skill, diligence and zeal of the agent for his 
own exclusive benefit, and that there rests upon the agent 
the duty of fidelity to his principal’s interest and of acting 
for the furtherance and advancement of the business in 
which he is engaged and not in its injury. 


Davis vs. Hamlin, 108 Ill., 39. 

In Hofflin vs. Moss, 6/ Fed., 440-444, it was held: 

1 he moment that Allen accepted this agency for 
the defendants, the law bound him to the exercise of 
disinterested skill, diligence and zeal in carrying out 
the agency. He was bound to act in the utmost good 
faith towards the defendant and execute the agency in 
the mode he new his principals expected and intended 
it should be carried out, and with an eye single to their 
interests * * *. He was under the highest obliga¬ 
tions, imposed on him by law, to do nothing that 
would have a tendency to discourage their presentation, 
but, on the contrary, to do what he could to secure 
their presentation.” 


In the present case it is contended that the plaintiff not 
only failed to do what he could to induce Jansen to buy the 
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defendant’s lot but that he actively discouraged the pur¬ 
chase thereof, by endeavoring to interest Jansen in other 
properties, without even mentioning the defendant’s lot. 

The question of the plaintiffs good faith was one of fact 
for the jury and it is believed that the trial court should 
have given the seventh instruction requested by the de¬ 
fendant. 

It is respectfully submitted that the judgment should be 
reversed and the case remanded for a new trial. 

A. E. L. Leckie, 

Joseph T. Sherier, 
Attorneys for Appellant. 

Leckie, Cox & Kratz, 

Of Counsel for Appellant. 
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(tart of Appeals Jtstnrt of dolumbta 


No. 2,787. 


Mortimer Du Perow, Appellant, 


vs. 


Leonard W. Groomed, Appellee. 


BRIEF FOR APPELLEE. 


Statement of the Case. 


This is a suit brought by a real estate broker for his com¬ 
mission for the sale made by him of a lot belonging to the 

appellant. 

Argument. 


There are three assignments of error, only two of which 

are urged in the brief of appellant. 

The first assignment is “in permitting the plaintiff to tes¬ 
tify concerning the memorandum which he claimed to have 
made at the time of his interview with the defendant. This 
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assignment is broader than the exception on which it is 
based. 1 hat exception was taken when the court overruled 
the objection of the appellant’s attorney made to the ques¬ 
tion, “How did you get Mr. Du Perow’s letterhead?” The 
appellee had already testified without objection that at the 
interview in question he had been authorized to sell the ap¬ 
pellant’s lot, and made a memorandum on the letterhead of 
the appellant. 1 he memorandum was not offered in evi¬ 
dence, nor were its contents disclosed to the jury. The ap¬ 
pellee testified to having made it in his recital of what took 
place at the interview, when he was authorized by the appel¬ 
lant to sell the lot in question and to erect his sign upon it. 

This testimony was relevant. It was part of the 
>cs gestae. 1 Greenl. on Ev., Sec. 108. The evidence, as 
stated in the brief for appellant, was conflicting upon most 
of the essential features of the case. The testimony of the 
appellee was positive and in detail, while that of the appel¬ 
lant was purely negative and amounted generally to a state¬ 
ment that he could not recall the interview described by 
the appellee. In such a case it was proper to receive evi¬ 
dence of all the circumstances attending the transaction, in 
order to aid the jury in judging of the reasonableness or 
the unreasonableness of the testimony of the respective 
parties. 

In Home Insurance Co. vs. Weide, 11 Wall, 438, the 
Court said: 

“It is well settled that if the evidence offered con¬ 
duces in any reasonable degree to establish the proba¬ 
bility or improbability of the fact in controversy, it 
should go to the jury.” 

A witness to a disputed fact may properly be allowed to 
state any circumstances occurring at the same time which 
had a tendency to fix the occurrence in his mind. 



Peck vs. Atwater Mn’f g. Co., 61 Conn., 31. Patton vs. 
Lund, 114 Iowa, 201. Detroit, etc., Co. vs. Van Steinburg, 
17 Mich., 99. Foster vs. The Miranda, 6 McLean, 221. 

In the Detroit vs. Van Steinburg case the Court said: 

“It is undoubtedly competent when a disputed fact 
is in question, to allow a witness to state any circum¬ 
stances occurring at the same time and which had a 
tendency to fix the occurrence upon his mind. The 
credit to be given to his recollection will greatly depend 
upon the reasons which induced him to give particular 
attention to the facts concerning which he testifies.” 

The fact that a witness has a contemporaneous memo¬ 
randum from which he can refresh or correct his memory, 

increases the value of his testimony. 

Pierce vs. Brady, 23 Beav., 64. Hartman vs. The Will, 
11 Fed. Case No. 6,163. Watson vs. Walker, 23 N. H., 

471 . 

One who has a contemporaneous memorandum in his 
possession, to which he may refer, from time to time, is more 
apt to have the fact impressed upon his memory than with¬ 
out such a memorandum, and this is recognized by the 
courts in allowing witnesses whose memories have become 
dim, to refresh their memories at the time of the trial, and 
in the presence of the jury, by reading such memoranda. 

Haven vs. Wendell, 11 N. H., 112. 

The jury could not have been misled by the memorandum, 
as they were not informed what it contained. An essential 
element of the case was whether the appellee’s recollection 
was more likely to be accurate than the appellant’s, and in 
judging of this the jury, as an assistance to their arriving 
at a correct verdict, were properly made aware of circum¬ 
stances whose logical tendency was to help them in forming 
a correct judgment. 
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The other assignment of error is based upon the refusal 
of the trial court to grant the seventh prayer asked by the 
appellant. The prayers granted fully covered the law ap¬ 
plicable to the case in a manner most favorable to the ap¬ 
pellant, the appellee having presented no prayers. 

The instruction denied was bad for three reasons: 1. 
It was argumentative. 2. It undertook to single out certain 
facts for special consideration. 3. It was not based on the 
evidence. 

Instructions which are argumentative should not be 
granted. Wyman vs. Whicber, 179 Mass., 276. Railroad 
Co. vs. Carter, 95 Texas, 461-485. 

Instructions should not give undue prominence to facts 
by singling them out for special consideration. Bradford 
vs. National Benefit Association, 26 App. D. C., 268. Turner 
vs. American Sec. & Trust Co., 29 App. D. C., 460. 

Where the record does not show facts upon which the 
instruction is based, to grant it is to open the fields of 
speculation to the jury. Harris vs. U. S., 8 App. D. C., 20. 
Hamilton vs. U. S., 26 App. D. C, 282 

There is no evidence that Groomes did not observe the 
utmost good faith to Du Perow There was no conceal¬ 
ment, which is defined by Bouvier as “Improper suppression 
of any fact or circumstance by one of the parties to a con¬ 
tract from the other, which in justice ought to be known.” 

There is no duty upon a real estate agent to inform his 
principal of every prospective purchaser whom he endeavors 
to interest in the property to be disposed of. 

In the case of Albert vs. Bryan, 3 App. D. C., 180, this 
Court quotes from the case of Sussdorff vs. Schmidt, 55 
N. Y., 319: 

“If he was the procuring cause of this sale his right 
to compensation would not be affected by the circum- 
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stance that the defendants were ignorant of it at the 
time, nor should he be prejudiced by the acts of 

others.” 


Finally there is no evidence to sustain that portion of the 
prayer which sought to establish the relation of cause an 
effect between the alleged endeavor of Groomes to sell 
other property to Jansen, and his alleged concealing rom 
Du Perow the fact that Jansen was a prospective purchaser. 
This is a mere conjecture or speculation, and while unob¬ 
jectionable as an argument, was not proper as an instruc- 


tion. 


Respectfully submitted, 

Joseph D. Sullivan, 
Attorney for Appellee. 



